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SYNOPSIS:

This matter cones on for hearing upon stipulated facts and
menoranda of |aw by agreenent of the parties. FI CTI TI QUS TAXPAYER
SYSTEMS, INC. d/b/a XYZ CORPORATION ("XYZ"), and its affiliates, XYZ
CORPORATI ON- Chanpai gn, XYZ CORPORATI ON- Bl oomi ngt on, XYZ CORPORATI O\
Springfield, ANYNAME COVPANY, and XYZ CORPORATI ON- Decat ur
(collectively "taxpayers") filed invested capital tax returns in
Il1linois for the 1991 through 1994 cal endar years and paid the tax.

On Decenber 28, 1994, taxpayers filed clainms for refund of the
total invested capital tax they paid for the years 1991 through 1993.

On Cctober 30, 1995, taxpayers filed clains for refund for the



invested capital tax they paid for the 1994 tax year. The Departnent
deni ed taxpayers' clainms on or about January 24, 1996. Taxpayers
timely protested the Departnent's denials on March 22, 1996.

The issue herein is whether cellular tel ephone service providers
are subject to the invested capital tax as provided by 35 ILCS 610/ 2a’.
On consideration of this mtter, it is ny recomendation that

t axpayers' clains for refund be denied.

FINDINGS OF FACT:

1. XYZ is a Delaware corporation engaged in providing cellular
tel ephone service to subscribers in Chicago and the surrounding
nmetropolitan area. Stip. 2.

2. The other taxpayers in this matter are limted partnerships in
which XYZ has a controlling interest, which also engage in providing
cellular telephone service to subscribers in other locations in
Illinois, and, in the case of ANYNAME COWANY, in both Illinois and
the St. Louis, Mssouri metropolitan area. Stip. 3.

3. Cellular service is provided by transm ssion of a radio signal
fromto a network of radio transmtters ("cells") to/fromthe cellular
t el ephone. Stip. f2.

4. Taxpayers filed Illinois invested capital tax returns for the
1991 through 1994 tax years, and paid the following total anount of

tax for those periods which is the subject of the clains:

Conpany Payment s
XYZ CORPORATI ON- Chanpai gn $ 30,000.00
Y Formerl y Ill. Rev. Stat. 1991, ch. 120, 91467.2a.1. Ref er ences
t hroughout will be to the current codification where the |anguage of

the statute in effect in 1991 has remai ned unchanged.



XYZ CORPORATI ON- Bl oom ngt on 298, 867. 71

XYZ CORPORATI ON- Decat ur 2 57,095. 24
XYZ CORPORATI ON- Spri ngfield 115, 560. 79
ANYNAME COVPANY 358, 660. 58

FI CTI TI QUS TAXPAYER SYSTEMS, | NC. 6, 054, 463. 00
Tot al $6, 914, 647. 32

Stip. 15, Exhibit A

5. XYZ is a wholly-owed subsidiary of 123 COWPANY ("123"). Stip.
19.

6. 123 is the parent corporation of FAIRY TALE CORPORATION ("FTC')
whi ch was one of the seven regional subsidiaries of Anerican Tel ephone
and Telegraph Co. ("LDC') which were spun off by LDC to its
sharehol ders on January 1, 1984 in settlement of an antitrust action
brought against LDC by the federal governnment. Stip. 10.

7. Al though LDC had begun experinmenting with cellular telephone
systens prior to the divestiture, LDC was prohibited from begi nning
commerci al devel opnent of a cellular system before LDC received FCC
approval on the creation and capitalization of a cellular subsidiary.
Stip. 12.

8. The FCC approved the creation and capitalization of LDC on Mrch
31, 1983 in FCC Menorandum Opi ni on and Order 83-126. Stip. 113.

9. LDC was created on Septenber 7, 1983. Shortly thereafter, in
preparation for the divestiture, the assets of LDC were split up
anong seven newy created cellular telephone conpanies, each of which
was an affiliate of one of the regional operating conpanies. XYZ was
one of those affiliates. Stip. {14.

10. LDC never developed a viable comrercial cellular telephone

network before the divestiture. Stip. {15.

2 I ncl udes $23, 685.22 for outstanding credit nmeno #126921.



11. The affiliates of the regional operating conpanies devel oped
commerci al cellular systens and networks after the divestiture. Stip.
115.

12. XYZ comrenced cel lul ar operations in 1984, and conmmenced cel | ul ar

operations in Illinois in 1987. Stip. 117.

CONCLUSIONS OF LAW:

The invested capital tax is inposed on public utilities in
Illinois as part of the replacenment of the personal property tax which
was abolished in 1979. The invested capital tax was enacted by Pub.
Act 81-1st Sp. Sess. 1® as an anendnent to the Messages Tax Act (35
ILCS 610/1 et seq.) at 35 ILCS 610/2a.* Together with the repl acenent
incone tax, which was also inposed by the sane Public Act, the two
taxes were intended to replace the revenue |l ost by the abolition of ad
val orem personal property taxes.

Taxpayers are cellular tel ephone service providers who filed and
paid the invested capital tax for the years 1991 through 1994 and
filed clainms for refund of the total ampunt of tax paid. This case
arises as a result of the Departnment's denial of their clains. In
their brief, taxpayers raise a nunber of legal argunents as to why
cellul ar tel ephone service providers are not subject to the invested

capital tax: 1) the cellular industry did not exist in 1979 and was

® This legislation also inposed invested capital taxes on electric
utilities (35 ILCS 620/1 et seq.), natural gas utilities (35 ILCS
615/1 et seq.), and water conpanies (35 ILCS 625/1 et seq.).

4 "82a.1. Inposition of tax on invested capital....[T]here is hereby
i nposed upon persons engaged in the business of transmtting nessages
and acting as a retailer of telecommunications as defined in Section 2
of the Tel ecomunications Act." Section 2 includes cellular nobile
t el ecommuni cati ons service within t he definition of
"t el ecommuni cations". (35 ILCS 630/2(c))



not subject to the personal property tax, and therefore, the invested
capital tax as a replacenent tax cannot apply; 2) taxpayer is engaged
in interstate comerce and therefore is exenpt from the invested
capital tax; 3) the cellular industry is not regulated by the ICC and
therefore is exenmpt fromthe invested capital tax; and 4) the invested
capital tax violates the wuniformty requirement of the 1Illinois
Constitution. Each argunent will be separately addressed bel ow.
[

First, the taxpayers argue that since the invested capital tax
was intended to replace the personal property tax which was abolished
in 1979, only regulated public utilities which existed in 1979 and
were subject to the personal property tax can be subject to the
i nvested capital tax. Since the cellular industry didn't exist in
1979, therefore, they reason, it cannot be subject to the tax.

Article X, section 5(c) of the 1970 Illinois Constitution

provi des:

On or before January 1, 1979, the General

Assenbly by law shall abolish all ad val orem
per sonal property t axes and concurrently
therewith and thereafter shall replace all

revenues lost by units of |ocal government and
school districts as a result of the abolition of
ad val orem personal property taxes subsequent to
January 2, 1971. Such revenue shall be replaced
by inposing statewde taxes, other than ad
valorem taxes on real estate, solely on those
classes relieved of the burden of paying ad
val orem personal property taxes because of the
abolition of such taxes subsequent to January 2,

1971. |If any taxes inposed for such repl acenent
are taxes on or neasured by inconme such
repl acement taxes shall not be considered for

purposes of the imtation of one tax and the
ratio of 8 to 5 set forth in Section 3(a) of this
Article. (enphasis added)



Taxpayers read the above constitutional provision to require that the
repl acenment taxes, that is, the incone tax and the invested capita
tax, can only be used to replace the revenue |lost by the repeal of the
personal property tax, not to increase revenue.

However, in Continental National Bank & Trust Co. of Chicago v.

Zagel , 78 I111.2d 387 (1979), the Illinois Suprene Court, in exam ning
the constitutionality of the replacenment incone tax, found that
"section 5(c) of article IX of the Constitution does not require in
the replacenment tax an exact correlation of persons and property taxed
with those fornerly subject to personal property tax. Such a result
was specifically rejected by the drafters.” 1d at 403. The Court

further states:

Since a replacenent tax inmposed on the basis of
incone was expressly contenplated in section
5(c), we cannot agree that only those persons who

incurred liability under the personal property
tax were in fact the intended subjects of the
repl acement taxes. Certainly a tax inposed on
the basis of incone would not be expected to
exenpt those who had little or no persona
property.

The same principle should apply equally to the invested capital

tax. According to Continental National Bank, there is no requirenent

that the object of taxation under the personal property replacenent
taxes be identical to that of the personal property tax. Therefore
the fact that there were no cellular companies in 1979 cannot bar the
inmposition of the invested capital tax. To find otherw se would
exenpt the cellular companies not only from the invested capital tax
but from the incone tax as well. This cannot be the result that the

| egi sl ature intended.



Second, taxpayers argue that their business is in interstate

commerce and therefore is exenmpt from the invested capital tax. To
support this proposition, taxpayers cite Illinois Bell Tel ephone Co.
v. Alphin, 93 Il1l.2d 241 (1982) and Answer lowa, Inc. v. Departnent
of Revenue, 161 IIl. App. 3d 247 (4th D st. 1987). Both cases deal

with the validity of the Messages Tax Act and hold that the inposition
of the nessages tax w thout segregation of taxable intrastate messages
fromexenpt interstate nessages is not permssible.

Since the invested capital tax was enacted in 1979 as an
anendnent to the Messages Tax Act, taxpayers argue that the cases
whi ch apply to the nessages tax apply with equal force to the invested
capital tax. Coextensive with this argunent is the premi se that the
appropriate Commerce Cl ause® analysis is the examination of pre-1945
federal case law (the Messages Tax Act having been enacted in 1945)

regarding the taxation of interstate commerce. See Illinois Bell, 93

111.2d 241 (1982); Answer lowa, 161 I11. App. 3d 247 (4th Dist. 1987).

However, taxpayer's argunment fails for several reasons.
As originally enacted, the provision inposing the messages

tax read as foll ows:

82. A tax is inposed upon persons engaged in the
business of transmtting nessages in this State
at the rate of three percent (3% of the gross
recei pts from such business....However, such tax
is not inposed on the privilege of engaging in
any business as interstate comerce or otherw se
to the extent such business may not, under the
constitution and statutes of the United States,
be nmade the subject of taxation by this State.

5> US. Constitution, Article |, 88, cl. 3.



(enphasis added) (fornmer Ill. Rev. Stat. ch. 120,
1467. 2)

First, only the nmessages tax was declared invalid by the Court in

Illinois Bell, not the entire Messages Tax Act. Initially, it should

be noted that the object of the invested capital tax differs fromthat
of the nessages tax. The invested capital tax is inposed on "persons
engaged in the business of transmtting nessages and acting as a
retailer of telecomunications” in an anmunt equal to .8% of
taxpayer's invested capital; whereas the nmessages tax was inposed on
"persons engaged in the business of transmtting nessages in this
State,” and was based on gross receipts. Even though the invested
capital tax was enacted as 82a of the Messages Tax Act, the statutory
| anguage of the provision inmposing the nessage tax differs from that
imposing the invested capital tax, and it is the statutory |anguage
whi ch control s.

Further, the Illinois Suprene Court in Illinois Bell, 93 IIl.2d

241 (1982), found that the |language in the first sentence of 82 of the

Messages Tax Act was anbi guous. In order to determne whether "in
this State" nodified "persons” or "transmtting messages," the Court
found it necessary to analyze the enphasized |anguage above and held
that the legislature intended that Constitutional law at the tinme the
statute was enacted should apply.

There is no language in the statute enacting the invested capital
tax which is conparable to the language in fornmer 82 of the Messages
Tax Act, enphasized above. Since 1945, case |aw has evol ved regarding

the comerce clause, and it is today's standards that should be

applied to the invested capital tax. Goldberg v. Johnson, 117 111.2d




493 (1987). In Goldberg, the Illinois Supreme Court wupheld the
tel ecommuni cati ons excise tax, which was enacted to replace the
messages tax, and found that: "[w]je agree with the parties that the

four-part test enunciated by the Supreme Court in Conplete Auto

controls our decision on the comrerce clause issue." (citing Conplete

Auto Transit, Inc. v. Brady, 430 US. 274 (1977)) 1d at 500. See,

Square D Co. v. Johnson, 233 IIl. App. 3d 1070 (1st D st. 1992).

What's nore, the |anguage inposing the invested capital tax is

unanbi guous and therefore, the analysis of the Illinois Bell court is

unnecessary.

Taxpayer in this case takes Illinois Bell one step further and

posits that even after the repeal of the nessages tax, since the
invested capital tax was enacted as a provision of the Messages Tax
Act, only taxpayers who would have been subject to the now defunct
messages tax are subject to the invested capital tax and that the
Constitutional analysis nust be the same for the invested capital tax.
While the invested capital tax provisions, as enacted, applied
only to persons subject to the nessages tax, the |egislature amended
those provisions subsequent to the repeal of the nessages tax. The

original |anguage of the statute read as foll ows:

In addition to the taxes inposed by the Illinois
Income Tax Act and Section 2 of this Act
[referring to the messages tax provision], there
is hereby inposed upon persons engaged in the
business of transmitting nessages and subject to
the tax inposed by this Act...an additional tax
in an anount equal to .8% of such persons'

i nvested capital for the taxable period.
(enphasis added) I11. Rev. Stat. ch. 120,
1467. 2a. 1.



In 1991, the legislature deleted the enphasized | anguage whi ch inposed
the invested capital tax only on those persons who were al so subject
to the messages tax.® In further support of its proposition, taxpayers
cite a private letter ruling issued by the Department, Ltr. Rul. 90-
0131 (April 3, 1990).7 According to the letter ruling, the scope of
the invested capital tax nmust be the sane as the nessages tax. The
Departnent issued this ruling, however, prior to the change in the
| anguage of Section 2a. 1. Wth the deletion of "subject to the tax
inmposed by this Act,” the legislature intended to decouple the
invested capital tax from the nmnmessages tax, so that taxpayers'
argunment nust fail.

Even if taxpayers' interpretation of Ltr. Rul. 90-0131 is
correct, letter rulings may only be cited as precedent by the party to
whom the letter is directed. 2 11l1. Adm n Code 1200. Further, it is

a generally accepted principle that the mstakes of its agents are not

binding on the Departnment in the determnation of tax liabilities.
Austin Liquor Mart, Inc. v. Departnment of Revenue, 51 IIl1.2d 1, 3
(1972) (citing nunerous cases). Therefore, the prior letter ruling

has no effect on the i ssue herein.

5 pP.A 87-313 81; P.A 87-205, Art. 2, 82-12 (Amendment s nmade by both
acts were identical).

" "[I1]t is the Department of Revenue's opinion that the Invested
Capital Tax was not intended to apply to conpanies that only make

sales within Interstate Commerce.... This is so because, at the tine
when the Invested Capital Tax was enacted, it was |limted to the
perineters of the Messages Tax Act, which exenpted sales of
transmtting nessages within Interstate Conmerce...from the Messages
Tax. Consequently, the Invested Capital Tax cannot be expanded to
cover interstate transactions, even if simlar transactions may be
subj ect to the Telecommunications Excise Tax Act, unl ess the
legislature enacts legislation which wuld inpose [sic] such

transactions to the tax. [Citation to Allphin]" (enphasis added) Ltr.
Rul . 90-0131

10



Utimately, the |anguage of the statute nust control, and the
| anguage of the section inposing the invested capital tax differs from
that which inposed the nessages tax. The restrictive |anguage of the
nowrepealed 82 of the Messages Tax Act cannot be read in as a
limtation to 82a where no such restriction was inposed by the
| egi sl ature.

Therefore, | find that the appropriate Comrerce C ause anal ysis

is the four-step test set forth in Conplete Auto Transit, Inc. V.

Brady, 430 U.S. 274 (1977), that is, before a tax may be inposed upon
an instrunmentality of interstate comerce, a court nust consider
whether: (1) the tax is applied to an activity having a substanti al
nexus wth the taxing State; (2) the tax is fairly apportioned; (3)
the tax discrimnates against interstate conmerce; and (4) the tax is
fairly related to the services provided by the State.

There is no question that taxpayers have substantial nexus wth
I11inois. They own transmitting equipment within the state and
transmt messages having an Illinois origination or destination
Second, the sane apportionnent percentage which is used to neasure the
t axpayers' business activity in Illinois for inconme tax purposes is
used to apportion the invested capital tax so that the tax is fairly
apporti oned. The tax does not discrimnate against interstate
commerce since all cellular service providers are subject to the tax

regardl ess of whether the nessages are solely intrastate or are sone

conbi nati on of interstate and intrastate. Fi nal ly, since the
t axpayers provide services to Illinois subscribers (wth the exception
of ANYNAME COWPANY which services both Illinois and M ssouri),
t axpayers enjoy the protection of Illinois |laws, access to the courts,

11



protection of police and fire departnents and other services which the
State provides its residents. It is not necessary under the Conplete

Auto test that a precise accounting be made, only that the tax is

fairly related to services provided by the state. Commonweal th Edi son

Conmpany v. Montana, 453 U S. 609 (1981). Thus, the relevant four-

prong test under Conplete Auto Transit is net by the invested capita

t ax.
1l
The third argunment raised by the taxpayers is that cellular
companies are not regulated by the Illinois Conmrerce Conmm ssion
("1CC'"), and therefore, are exenpted fromthe invested capital tax by

the ternms of the statute. 35 ILCS 610/2a states:

Inmposition of tax on invested capital. In
addition to the taxes inmposed by the Illinois
Incone Tax Act, there is hereby inposed upon
persons engaged in the business of transmtting
messages and acting as a retailer of
t el ecommuni cations as defined in Section 2 of the

Tel ecomruni cati ons Exci se Tax Act. .., an
additional tax in an anount equal to .8% of such
person's invested capital for the taxable

period...The invested capital tax inposed by this
Section shall not be inposed upon persons who are
not regulated by the Illinois Comerce Conmi ssion
or who are not required, in the case of tel ephone
cooperatives, to file reports with the Rural
Electrification Administration. (enphasis added)?

Taxpayers argue that Illinois Commerce Conmi ssion (hereinafter
"ICC') Docket #85-0477 renoved cellular conpanies from active
regul atory oversight of the ICC, and therefore the invested capita

tax cannot apply. The Departnent has counter-argued that cellular

8 Amendment providing that the invested capital tax shall not be
i nposed on conpanies not regulated by the [|ICC becane effective
Sept enber 6, 1991.

12



companies while not subject to active regulatory oversight are
nevert hel ess regul ated by the | CC

In Docket #85-0477, the |ICC excluded Chicago SMSA Limted
Partnership, a cellular telephone service provider, from the tariff
provisions of the Public Uility Act,? but ruled that all other
provisions of the Public Uility Act remain applicable to Chicago
SMSA.  Specifically, the Conm ssion found that in the Chicago Standard
Metropolitan Statistical Area ("SMSA") two cellular carriers and six
resellers of cellular tel ephone service provide sufficient conpetition
that cellular telephone service could be excluded from active
regul atory oversight.

Al t hough | CC Docket #85-0477 exenpted cellular providers from
tariff regulation, it stated that cellular providers are still subject
to the provisions of Articles | through V, Sections 9-221, 9-222, 9-
250, and Articles X and XI of the Public Uility Act, that is, the
paynment of public utility tax, the filing of information reports wth
t he Conmi ssion, the power of the Comm ssion to investigate, on its own
motion or upon conplaint, any rate, charge, or practice of a public
utility to determine if any of them are unjust, unreasonable or
discrimnatory, and the power of the Conmission to hold hearings and
di spose of conplaints relating to public utility nmatters. Si nce
cellular service is a telecommunications service subject to the
continuing jurisdiction of the Commssion it is inportant to note that
even though the powers of the Comm ssion may or may not be exercised,
they are nevertheless retained by the Commssion over cellular

providers to be exercised as is deened necessary.

® 220 ILCS 5/1-101 et seq.
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Recently, in Chicago SMSA L.P. v. Illinois Conmerce Conm ssion,

284 111. App. 3d 326 (3d Dist. 1996), the Appellate Court decided,
contrary to the 1CC s determnation in Docket # 85-0477, that cellular
tel ephone service providers are not subject to the Public Uility Tax.
In its opinion, the court held that since cellular telephone service
providers are not subject to the tariff provisions of the Public
Uility Act, they have no gross revenues which are subject to tax.

Taxpayers al so argue that federal |aw has preenpted the 1CC from
regulating cellular telephone conpanies, and therefore, since the |ICC
cannot regul ate taxpayers, the invested capital tax is inapplicable.
According to anendnents to the Federal Communications Act, 47 U S C
8332(c)(3), the states are prohibited fromregulating rates or market
entry or exit in the cellular industry.

Taxpayers maintain that since cellular service providers are not
subject to tariff regulation by the I1CC, the ICC may not regulate
their market entry or exit by federal preenption, nor are they subject
to the public utility tax' which is regulated by the I1CC, then

cellular providers are not regulated by the Illinois Conmerce
Commi ssi on. " VWhile being subject to the public utility tax is

certainly an indication of regulation by the I1CC, the question becones

0 This argunent was treated separately by the taxpayers in their

brief. However, | amaddressing it here as part of the general

di scussi on of whether taxpayers are regulated by the |ICC

1 Taxpayer refers to a prior case with the identical issue which was
heard by the Departnment of Revenue Administrative Hearings Division
and S currently under adm nistrative revi ew, wher ei n t he
adm ni strative law judge stated that his recommendati on was based in
part on a finding that the cellular provider was subject to the Public
Uility Tax. Appeal taken under Adnministrative Review Law sub nom
Chicago SMS5A L.P. v. Departnent of Revenue, 95 L 51110 (Cook Cty. Gir.
Ct. (Dec. 7, 1995)).
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whet her the reverse is true. The 1CC has retained jurisdiction over
cellular service providers, but 1is it sufficient to constitute
regul ation? The nature of the ICCs retained jurisdiction has to do
with hearing custoner conplaints and requiring the filing of
information reports. Since we have no definition of "regulate" in the
statute, we must | ook at the plain nmeaning of the words.

According to Wbster's New Dictionary of the English Language,
"regul ate"” means "[t]o control or direct according to a rule.” Even
t hough the ICC may no | onger inpose the public utility tax on cellular
compani es, or control the setting of rates, or market entry or exit,
the ICC still has sone "control" over cellular service providers.
VWhile this may constitute "passive" rather than "active" regulation,
as taxpayers argue, there is nothing in the statute that would
indicate that this is a distinction intended by the legislature in
enacting the statute. Tariff regulation and market entry and exit are
clearly significant conponents of the regulation of public utilities,
and have the greatest econonmic inpact on the regulated conpani es.
Because of the conpetitive nature of taxpayers' business, however,
there are not the sane concerns regarding the cellular industry as
there are in a nonopolistic utility. Congress has determ ned that the
states are preenpted in certain areas of regulation, and the state has
al so forborne regulation in sone areas. Yet, the cellular telephone
industry is a "tel econmunications carrier" as defined by The Universa

Tel ephone Service Protection Law of 1985,'% (fornmerly Ill. Rev. Stat

12" Tel ecomuni cations carrier' means and includes every corporation
company, association, joint stock conpany or association, firm
partnership or individual, their |essees, trustees or receivers
appointed by any court whatsoever that owns, controls, operates or

15



1991, ch. 111 2/3, 9113-202) and therefore still subject to regulation
by the ICC, albeit of a limted nature.

It is beyond ny province to read restrictions into a statute
whi ch have not been set forth by the |egislature. Wil e taxpayers
have certainly distinguished their industry from other regulated
i ndustries, they have failed to show nme that the statute indicates
limted regulation is not regulation. Thus, as a result of the ICC s
retained jurisdiction over cellular service providers, | find that,
for purposes of 35 ILCS 610/2a, cellular service providers are not
excluded from the invested capital tax as "not regulated by the

Illinois Comerce Conmmi ssion."

v
Finally, taxpayers contend that the Departnent of Revenue does
not inpose the invested capital tax on resellers of cellular telephone
service, and therefore, has violated the uniformty requirenment of
Art. I X Sec.2 of the Illinois Constitution

Article | X, Sec. 2 states:

In any | aw classifying the subjects or objects of
nonproperty taxes or fees, the classes shall be
reasonable and the subjects and objects wthin
each class shall be taxed uniformy. Exenptions,
deductions, credits, refunds and ot her all owances
shal | be reasonabl e.

Cellular telephone service providers are "telecomunications

carriers" as defined by The Universal Tel ephone Service Protection Law

manages, within this State, directly or indirectly, for public use,
any plant, equipnment or property used or to be wused for or in
connection with, or owns or controls any franchise, license, permt or
right to engage in the provision of, telecomunications services
between points within the State which are specified by the user...."

16



of 1985, and are thereby subject to the jurisdiction of the Illinois
Commerce Comm ssSi on. Resellers, on the other hand, are not, by
definition, telecomrunications carriers (see footnote 12). Taxpayers
own the equipnent which transmts the radio signals while the
resellers buy the air tinme fromthe service providers and sell it to
the public. Therefore, resellers are not subject to regulation by the
| CC

The I1llinois Supreme Court in Searle Pharmaceuticals, Inc. wv.

Departnent of Revenue, 117 I11.2d 454 (1987) established a two-part

test to determne if a tax neets the uniformty requirenment: 1) the
classification nust be based on a real and substantial difference
between the people taxed and those not taxed, and 2) the
classification nust bear sone reasonable relationship to the object of
the legislation or to public policy.

As the Department has pointed out, the difference between these
two groups is essentially the difference between wholesalers and
retailers, which is clearly a reasonable basis for «classification.
Even though the cellular service providers' customers are the sane as
the resellers, the fact that cellular service providers are both
owners of the equipnent transmtting the nmessages and are regul ated by
the ICC is sufficient to establish that there is a real difference
bet ween the two.

Further, the invested capital tax was inmposed on regulated
utilities as a replacenent to the personal property tax. These

utilities were substantial contributors to the property tax base, so

13220 ILCS 5/13-202, formerly Ill. Rev. Stat. 1991, ch. 111 2/3, 13-
202
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that the classification bears a reasonable relationship to the object

of the replacenent taxes. See also, Square D Co.v. Johnson, 233 II1.

App. 3d 1070 (1st Dist. 1992). Therefore, the invested capital tax
neets the Searle test and does not violate the uniformty clause of

the Illinois Constitution.
WHEREFORE, for the reasons stated above, it is ny recomendation
that the Notice of Denial should be finalized, and taxpayers' clains

are hereby deni ed.

Dat e:

Linda K diffel
Adm ni strative Law Judge
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